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Opi ni on by Hohein, Adm nistrative Trademark Judge:

Saf e & Sound, The Child Safety Specialists, Inc., has
filed an application to register the mark "SAFE & SOUND" for
"anti-scal d devices for showers" in International Cass 11 and
"non-netallic devices and apparatus designed to prevent injury to
children and nentally or physically inpaired persons, nanely,
cabi net and drawer restraints, interior gates and indoor door

restraints” in International d ass 20.EI

' Ser. No. 75/264,029, filed on March 26, 1997, which alleges dates of
first use of March 20, 1994 for the goods in both classes.
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Prendor, Inc. has opposed registration on the ground
that applicant's mark, when used in connection with applicant's
goods, so resenbles the mark "SAFE' N SOUND, " whi ch opposer has
previ ously used and registered for "non-netal solid doors,"E]as
to be likely to cause confusion, m stake or deception.

Applicant, in its answer, has denied the salient
al l egations of the notice of opposition.

The record includes the pleadings; the file of the
opposed application; and, as part of opposer's case-in-chief, the
decl aration, with exhibits, of its director of narketing, David
Murray, which was submtted pursuant to a stipulation by the
parties. Opposer, as the rest of its case-in-chief, has
submtted a notice of reliance upon (i) a certified copy of its
pl eaded registration showing that the registration is subsisting
and owned by opposer; (ii) excerpts fromits deposition of
applicant's president, Richard Shandelrran;EI (iii) applicant's

answer to opposer's Interrogatory No. 1; and (iv) certain

z Reg. No. 1,879,770, issued on February 21, 1995, which sets forth
dates of first use of Novenber 1992; conbi ned affidavit 888 and 15.

° Al though such excerpts fail to set forth clearly by whomthe witness
is enployed and what his occupation is, it appears from ot her evidence
in the record that the deponent is applicant's president. Moreover,
whil e the deposition, which was conducted on COctober 6, 1999, was

pl ainly taken outside of the discovery period, which by stipulation
closed on July 25, 1999, opposer has treated the deposition as if it
were a di scovery deposition and no objection thereto has been raised
by applicant. Applicant's brief, in fact, confirnms that it regards
only the excerpts therefromas formng part of the record. The
excerpts, therefore, have been considered as part of the record.
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docunent s produced by applicant in response to opposer's first
set of requests for production of documants.EI

Applicant, as its case-in-chief, has filed the
declaration, with an exhibit, of its president, Richard
Shandel man, which was subm tted pursuant to a stipulation by the
parties. In rebuttal, opposer has submitted, in accordance with
a stipulation by the parties, the declaration, with exhibits, of
a litigation assistant/paralegal with its counsel's law firm
Ross Merritt, and the declaration, with exhibits, of a junior |aw
clerk at a Canadian firm Jennifer Nahorniak. Briefs have been
filed,EI but an oral hearing was not requested.

Qpposer's priority of its "SAFE N SOUND' mark is not in

i ssue inasmuch as the certified copy of its registration therefor

“ As a general proposition, docunents produced in response to a request
for production thereof are not proper subject matter for a notice of
reliance unless they otherw se neet the requirenents of Tradenark Rul e
2.122(e). See Tradenmark Rule 2.120(j)(3)(ii) and TBWMP 8711. However,
since applicant in its brief has treated such evidence as forning part
of the record, it has been so consi dered.

® Qpposer, with its main brief, has objected to the statenents in 17
of M. Shandel nan's declaration which discuss the parties' settlenent
negotiations in this matter. Specifically, opposer maintains that
"informati on concerning settlement negotiations is not admi ssible as
evi dence under ... Fed. Evid. R 408" and that, "[a]ccordingly, the
statenents made ... concerning settlenent should not be considered by
the Board in deternmining the nmerits of any claimin this proceeding.”
While applicant, in its brief, correctly notes that, under Fed. R
Evid. 408, "such evidence is inadm ssible when offered 'to prove
liability for or invalidity of the claim'" applicant asserts that the
statenents concerning the parties' settlenent negotiations were

instead "offered in response to the testinony ... (Miurray Decl. at {9)
whi ch di scussed prior opposition proceedi ngs brought by Opposer
agai nst others." W agree with opposer, however, that as set forth in

its reply brief, "[t]he evidence [of settlenment discussions] does not
fit within the exceptions to Rul e 408, which invol ve evidence directed
to bias, prejudice, undue delay, and the |ike," and that such evi dence
is "inadm ssible, as it is being offered as evidence that Opposer's
mark is not a strong one, one of the factors considered in
establishing the validity of Qpposer's claimt of likelihood of
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shows, as noted previously, that the registration is subsisting
and owned by opposer. See King Candy Co. v. Eunice King's
Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108, 110 (CCPA 1974).
Moreover, in both the testinony of its president and in its
brief, applicant admits, as is readily apparent in any event,
that the marks "SAFE' N SOUND' and "SAFE & SOUND' are simlar in
sound and appearance. The only real issue to be determ ned,
therefore, is whether applicant's "SAFE & SOUND' mark, when used
in connection with the goods set forth in its application,
including in particular "anti-scald devices for showers" and
"indoor door restraints,” so resenbles opposer's "SAFE N SOUND"
mark for "non-netal solid doors” that confusion is likely as to
t he source or sponsorship of the parties' goods.

According to the record, opposer "is a Canadi an
corporation engaged in the design, manufacture, marketing and
sale of interior and exterior doors, door franes, and door
conponents, including its line of interior doors sold under the
mar k SAFE' N SOUND." (Murray dec. at 13.) Opposer "has been
selling door-related products for nore than forty years and is
one of the largest door manufacturers in the world.” (ld.) In
particul ar, since Novenber 1992, it "has continuously used its
SAFE' N SOUND mark in connection with the marketing and sal e of

non-netal solid doors," although when such mark was first used in
commerce with the United States has not been clearly indicated.

(Id. at 94.) Wile, since 1994, opposer "has distributed and

confusion. Accordingly, opposer's objection is sustained and the
statenents regardi ng settl enment discussions have not been consi der ed.
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sold over $60 million dollars' worth of SAFE' N SOUND products
under the SAFE'N SOUND mark, with annual sales as follows," the
percentage thereof attributable to sales in the United States of

its non-netal solid doors has not been provided:

Year Anpunt

1994 $5, 000, 000
1995 $7, 500, 000
1996 $8, 750, 000
1997 $12, 700, 000
1998 $15, 150, 000

1999 (January to June) $10, 400, 000

(1Ld.)

OQpposer "has extensively advertised its SAFE N SOUND
| ine of doors nationwide in a variety of nedia, including
television and printed advertisenents, product literature and
ot her pronotional material, some of which is nade avail abl e over
the Internet.” (Id. at 5.) |In this regard, opposer "has
expended substantial anmounts of noney, tine, and effort in
advertising, pronoting and popul ari zi ng the SAFE' N SOUND mar k
t hroughout the United States.” (l1d.) Specifically, since 1993,
opposer "has spent over $2.8 nmillion pronoting its safety door
products under the SAFE' N SOUND mark, averagi ng over $400, 000 a

year on advertising, as follows:"

Year Anpunt

1994 $250, 000
1995 $750, 000
1996 $750, 000
1997 $150, 000
1998 $250, 000

1999 (January to June) $500, 000
(Id.) Representative sanples of ads and pronotional naterials

used by opposer during the above years include various product
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brochures and advertisenents in such publications as Sout hern

Li vi ng, Hone Builder, Hone and Buil der.

Qpposer "sells its SAFE'N SOUND doors to residenti al
honebui | ders, residential home inprovenent contractors, and
honeowners.” (ld. at §7.) As to the channels of trade for its
products, M. Mirray indicates that:

The SAFE' N SOUND doors are distributed

t hrough "one-step” and "two-step"” whol esal e

m | lwork distributors and warehouse hone

i nprovenent or box store retailers. "One-

step mlIlwork distributors sell directly to

honebui | ders and residential hone inprovenent

contractors. "Two-step” wholesale m |l work
distributors sell to dealers such as

| unberyards, honme center retailers,

superstores, and buil ding supply deal ers,

which in turn sell to honebuil ders,

residential honme inprovenent contractors, and

honeowners. Box store retailers sell

primarily to honmeowners and residential home
i mprovenent contractors.

(1Ld.)

Qpposer's "SAFE' N SOUND' doors are designed for noise
reduction and increased fire resistance.” (ld. at §8.) 1In
particular, as to the latter, independent |aboratory testing has
verified that opposer's "SAFE' N SOUND doors are nore fire-
resistant, and therefore safer, than the standard interior doors
found in the hone.” (l1d.) Inits advertising materials, "the
increased fire resistance of the "SAFE' N SOUND doors is
specifically pronoted as a feature of the product.” (1d.)

Qpposer "has been active in policing its SAFE N SOUND
mark to ensure that there is no custoner confusion or dilution

and, where necessary, has opposed the registration of [several]
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mar ks [considered to be] confusingly simlar” to its mar k. & (Ld.
at 99.) Opposer insists that, as a result of its policing,
together with "its extensive sales, advertising and pronotion of
products under the SAFE' N SOUND' mark, such mark "has becone
famous in the industry and is widely associated wi th" opposer and
its "SAFE' N SOUND brand interior doors."” (ld. at 110.)

Applicant, the record shows, "sells and installs child
safety products, as would be typically used by parents with
i nfant and toddl er aged children to 'childproof' their honmes" and
whi ch "coul d al so be used by persons other than parents, such as
nursery schools and day care centers, and any other place where
small children are likely to be present for an extended period."
(Shandel man dec. at Y1.) According to applicant’'s president,
"[t]he mai n purposes of all of Applicant's products is to nake
common househol d itens safe for small children, or to prevent
unaut hori zed use or access of certain objects by small children,
while all ow ng use and access by adults.” (ld.) In addition,
"[most of Applicant's products could ... be used for safety

applications in connection with nentally or physically inpaired

® Specifically, in one opposition, an application to register the mark
"SAFE & SOUND' for manufactured housi ng, nanely, nobile honmes, was
abandoned wit hout opposer's witten consent thereto. |n another
opposition, involving an application to register the mark "SAFE &
SOUND' for audio transmitters and receivers for use in nonitoring
sounds made by infants, electrical and di mrer switches, and audio
cassette players in International Cass 9 and table | anps, hanging

| anps for cribs, voice activated |anps, and sound enmitting |anps in
International Cass 11, the proceeding was settled by anendnent of the
application, with opposer's consent thereto, to elimnate electrica
and di mmer switches fromthe list of goods for which registration of
the mark was sought. A third opposition brought by opposer, involving
the mark "SAFE & SOUND' for |am nated insulating glass units for

wi ndows "is currently pending before the ... Board." (Mirray dec. at

19(c).)
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persons, instead of children.” (l1d. at Y4.) However, while
applicant "is and will be marketing its products for such
addi tional applications, ... the sole custoner application up to

this tinme has been child safety.” (1d.)

"Applicant has used the mark SAFE & SOUND i n connection
with ... the sale of goods since March 1994. The mark synboli zes
the goal of the conpany's products: to keep custoners' children
safe from potential hazards commonly found in the hone."” (ld. at
15.) "Because Applicant is geared specifically towards child
safety, it sells its products through specialized outlets that
are also geared to the narket segnment of parents with young
children,” such as "a child furniture store.” (ld. at 17.)

Applicant stresses that it does not sell, in general,
safety products, hone products or building products, including
doors of any kind. Indeed, according to M. Shandel man:

We ... do not consider ourselves to be
in the business of selling door rel ated
products. A very few of the child safety
products that we sell are designed for use
with a door. For exanple, we sell a ... top
door latch. .... Qur top door latch is a
sinple device that fits over the top of an
interior door that permts an adult to | ock
and unl ock an interior door fromeither side
of the door, w thout having to use the door
knob |l ock or a key. Because the latch is
| ocated on the top of the door, it cannot be
reached by a child, as can a door knob. ....
Al t hough this type of latch is physically
attached to a door, we do not consider it to
be a type of typical door hardware, or a type
of door hardware that would be typically sold
in connection with doors generally. This
type of latch is specifically designed for
use with children, as it does not "l ock" the
door in the typical sense against intruders,
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etc. It only prevents the door from being
opened, fromeither side, by children who can
reach and turn a door knob, but who are too
short to reach the latch on the top of the
door. Therefore, we do not believe that

our ... top door latch[es] are ... "door

rel ated products,” but [instead] ... are
child safety products that happen to be used
in connection with a door.

(ILd. at 99.) Thus, because applicant regards its goods as child
safety products, such goods are not sold in the sanme channel s of
trade as are opposer's doors.

Applicant "advertises the sale of its products through
child oriented nedia, such as Parenting magazine." (ld. at {11.)
It has never advertised its products in any of the specific trade
or general interest magazines utilized by opposer to advertise
its doors. As noted previously, applicant sells its goods in
children's furniture stores, such as two Bellini outlets |ocated
in New Jersey, and does not sell its products, "and never has,"”
t hrough any of the wholesale mllwork distributors, warehouse
hone i nprovenent retailers or box store retailers utilized by
opposer to sell its doors. (ld. at Y13.) Furthernore, according
to M. Shandel man:

Even if Applicant were to begin selling its

products through box store retailers (which

Applicant understands to be stores such as

Hone Depot and Lowes), Applicant believes

that its variety of child safety products

woul d not be sold in the same area of such a

store as woul d doors. The undersigned

believes this based on his personal know edge

of many Honme Depot stores throughout the

United States, where he has observed

Qpposer' s door products for sale in a section

solely relegated to doors, and child safety

products such as cabinet locks ... and anti -

scald devices sold in a conpletely different
section of the store. Based upon his
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per sonal observations, the undersigned

beli eves that none of Applicant's products,

i ncluding the top door latch ..., would be

sold in near proximty to Opposer's doors,

but would be sold in a different area of the

store.

Wth respect to applicant's cabinet and drawer
restraints, and in particular its cabinet door |ocks, applicant
points out that such goods "are designed for use on kitchen and
bat hr oom cabi net doors, not on standard structural doors as are
sold by Opposer." (lLd. at Y14.) Therefore, according to
applicant, the respective goods "are not related, [as they] are
not sold in the sane channels of commerce.” (1d.)

Finally, as to opposer's assertion that its "SAFE N
SOUND' mark is famous, M. Shandel nan notes that he "has

personal | y observed, in the Hone Depot store in King of Prussia,

Pennsyl vani a and in several other |ocations throughout the
country, the sale of Opposer's doors” and that while such goods
"were strongly identified and sold as the 'Prendor' brand,

the ' SAFE' N SOUND mark was relatively hidden and not at al
promnent." (l1d. at Y15.) Moreover, according to his testinony,
he "has a nunber of custoners and busi ness acquai nt ances engaged
in the home building and renodel i ng busi nesses, principally in
eastern Pennsyl vania and New Jersey," and that '[Db]ased upon an
i nformal survey of these people, none of themwere famliar with
the OQpposer's nmark 'SAFE' N SOUND for doors, although
approximately half of themwere famliar with the brand

"Prendor."" (ld. at 916.)

10
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The only rel evant evidence offered by opposer in
rebuttal consists of a point-of-purchase display utilized in a

HoneBase "war ehouse-style honme inprovenent store,” located in
Rent on, Washi ngton, which "sells Prendor SAFE' N SOUND doors but
did not carry themin stock. "0 (Merritt dec. at 13.) Such

di splay, as attested to by M. Merritt, does in fact feature, "in
part, ... an 'Interior Door Selection Guide promnently

di splaying the mark ' SAFE'N SOUND.'" (1d.)

Turning to the issue of likelihood of confusion, we
find upon consideration of the pertinent factors set forth in In
re EE I. du Pont de Nermours & Co., 476 F.2d 1357, 177 USPQ 563,
567 (CCPA 1973), that on this record confusion as to source or
affiliation is likely to occur with respect to contenporaneous
use of the respective nmarks in connection with applicant's indoor
door restraints and opposer's non-netal solid doors, but it is
not likely to take place from contenporaneous use of such marks

in connection with applicant's anti-scald devices for showers,

cabi net and drawer restraints, and interior gates and opposer's

" Wil e opposer also submtted evidence, by the declaration of Jennifer
Nahorni ak, of its use of its "SAFE N SOUND' mark in connection with
the retail sale of its doors at a Home Depot hone inprovenent store

| ocated in Toronto, Ontario, Canada, it is well settled that such
foreign use is ineffective to establish trademark rights in the United
States and is thus irrelevant to a determ nation of |ikelihood of
confusion here. See, e.qg., Hard Rock Cafe Licensing Corp. v. El sea,
48 USP(Rd 1400, 1405 (TTAB 1998) ["renown of opposer's marks outside
the United States or exposure of the foreign public to opposer's marks
isirrelevant™]; Fruit of the LoomlInc. v. Fruit of the Earth Inc., 3
USPQ2d 1531, 1534 (TTAB 1987) ["[t]rademark activity outside the
United States is ineffective to create rights in this country"]; and
Lever Brothers Co. v. Shaklee Corp., 214 USPQ 654, 657 (TTAB 1982) at
n. 8 [because "any trademark activity outside the United States is
ineffective to create rights within this country," "evidence of such
use is irrelevant to any of the issues in the proceeding before us"].

11
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non-netal solid doors. As a starting point, it is plain that
applicant's "SAFE & SOUND' nmark is substantially simlar, if not
virtually identical, to opposer's mark "SAFE' N SOUND' in sound,
appear ance, connotation and overall conmercial inpression. Both
mar ks begin and end, respectively, with the words "SAFE" and
"SOUND, " and the terns separating such words, nanely, the
apostrophe/letter "N' conmbination ("'N') in applicant's mark and
the anmpersand ("&") in registrant's mark, signify the conjunction
"AND." Overall, both marks identically suggest the safety
rel ated features or uses of the parties' respective products.

Thus, if the marks at issue were to be used in
connection with closely related goods, confusion as to the origin
or sponsorship thereof would be likely. It is also the case,
however, that due to the highly suggestive nature of the
respective marks, the scope of protection to which they are
entitled, in the absence, for exanple, of proof of fame of
opposer's mark, is correspondingly |less than would generally be
the case for arbitrary or fanciful marks.

Turning, with the above in mnd, to consideration of
t he respective goods, applicant principally argues that the
parti es' goods are not rel ated because its goods are child safety
products, which are typically sold in children's furniture
stores, while opposer's goods, even though they feature sone
safety attri butes such as increased fire resistance, are
basically building or renodeling materials, which are generally
sold in conpletely different channels of trade such as m ||l work

di stributors and hone inprovenent retailers. Applicant contends,

12
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therefore, that "at the present tinme, there is no possible

overlap in the marketing of Opposer's and Applicant’'s products

wBl

that could | ead to confusion.

In addition, as to opposer's assertion that the
parties' goods could be sold in the sane retail channels of
trade, applicant "concedes that this is possible, although not
terribly likely." Applicant specifically insists, however, that:

Even assum ng that Applicant's products could

be sold in a | arge hone inprovenent retai

store that also carries Qpposer's doors,

Appl i cant does not believe that any confusion

woul d occur. Such stores typically arrange

products in | ogical categories, such as doors

in one area, door hardware (hinges, knobs,

| ocks) in another area, and child products in

anot her. (Shandel man Decl. at 113.) ..

Accordi ngly, the evidence before the Board in

this proceedi ng shows no |ikelihood of
confusi on between the goods of Qpposer and

Appl i cant.

Where, as here, the goods of the parties on their face
are specifically different, it is incunbent upon opposer, as the
party having the burden of proof, to show that the respective
goods are related in sone viable fashion and/or that they are
mar ket ed or pronoted under circunstances and conditions that
could bring themto the attention of the sane purchasers or
prospective custoners in a situation that could cause such

consuners reasonably to assune, because of the virtual identity

°® Wiile, as to another du Pont factor, applicant urges that "neither
Opposer nor Applicant has testified that they are aware of any

i nstance of actual confusion between their goods by any consuner,"
suffice it to say that absence of such evidence is not evidence of
absence of actual confusion. The length of tinme and conditions under
whi ch there has been cont enporaneous use of the parties' marks w thout
evi dence of actual confusion is accordingly not a rel evant du Pont
factor in this proceeding.

13
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of the parties' marks, that the respective goods share a common
source or sponsorship. See, e.qg., Antor, Inc. v. Antor

| ndustries, Inc., 210 USPQ 70, 78 (TTAB 1981). Neverthel ess, as
opposer correctly points out, it is settled in this regard that
the registrability of an applicant's mark nust be eval uated on
the basis of the identifications of goods and/or services set
forth in the invol ved application and any pl eaded regi strations
of record, regardl ess of what the record may reveal as to the
particular nature of the respective goods and/or services, their
actual channels of trade, or the class of purchasers to which
they are in fact directed and sold. See, e.qg., Cctocom Systens
Inc. v. Houston Conputer Services Inc., 918 F.2d 937, 16 USPQRd
1783, 1787 (Fed. Cir. 1990) and Canadi an I nperial Bank of
Commerce, N. A v. Wlls Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813,
1815-16 (Fed. Cir. 1987).

Furthernore, it is well established that, absent any
specific limtations or restrictions in the identifications of
goods and/or services as |listed in an applicant's application and
an opposer's registration(s), the issue of |ikelihood of
confusion nust be determined in |ight of consideration of al
normal and usual channels of trade and net hods of distribution
for the respective goods. See, e.qg., CBS Inc. v. Mrrow, 708
F.2d 1579, 218 USPQ 198, 199 (Fed. Cr. 1983); Squirtco v. Tony
Corp., 697 F.2d 1038, 216 USPQ 937, 940 (Fed. G r. 1983); and
Paul a Payne Products Co. v. Johnson Publishing Co., Inc., 473
F.2d 901, 177 USPQ 76, 77 (CCPA 1973). Here, neither applicant's

"anti-scal d devices for showers” nor its "non-netallic devices

14
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and apparatus designed to prevent injury to children and nentally
or physically inpaired persons, nanely, cabinet and drawer
restraints, interior gates and i ndoor door restraints" are
specifically limted, either expressly or inplicitly, as being
for sale in children's furniture stores or any other retai
outlets which cater primarily to the safety or other needs of
children. Applicant's goods, therefore, nust be considered to be
suitable for sale in, for exanple, at |east sonme of the sane
channel s of trade, such as warehouse hone inprovenent centers and
box store retailers, as are opposer's non-netal solid doors.
Moreover, and in any event, the testinony of applicant's
presi dent confirns that, based on his personal know edge of nany
Hone Depot stores throughout the United States, such stores offer
doors for sale as well as child safety products |ike cabinet
| ocks and anti-scal d devi ces.

However, with the sol e exception of applicant's "indoor

door restraints,” such as its top door |atches, which by their
very nature are specifically designed, as applicant admts, for
use in connection with interior doors, none of applicant's goods,
even though suitable for sale in outlets |ike warehouse hone

i nprovenent centers and box store retailers, have been shown,

ei ther on account of their nature or in fact, as being offered
for sale in the sane departnents as, or otherw se in close
proximty to, opposer's "non-netal solid doors.” Notw thstanding
t he absence of such proof, and ignoring altogether applicant's

"anti-scald devices for showers,” which plainly by their very

nat ure have nothing to do with doors, opposer argues that its

15



Qpposition No. 111, 846

goods and those of applicant are in fact closely related in a
commerci al sense because the "goods at issue overlap in that they
both pertain to doors and they both pertain to safety.”

The fact that opposer, however, sells and pronobtes its
doors as being safer than, for instance, ordinary holl owcore
interior doors does not, wi thout nore, establish that its doors
woul d be seem as commercially or otherwise closely related to

applicant's "anti-scald devices for showers,” "interior gates”

and/ or "cabi net and drawer restraints,” sinply because such

goods, like applicant's "indoor door restraints,” are principally
sold and used as safety devices and apparatus. Stated otherw se,
the nere fact that the parties' goods are designed to neet safety
concerns in the honme or institutions where they would be used
does not itself establish a viable relationship between the
respective goods. In particular, while goods such as opposer's
"non-netal solid doors"” and applicant's "cabi net and drawer

restraints,” "interior gates" and, especially, "indoor door

restraints,” could broadly be considered, as opposer contends in
its main brief, "door safety products” which would be sold

t hrough the same channels of trade to the sane cl asses of
purchasers, it is settled that sinply because a term nmay be found

whi ch enconpasses the parties' products does not nean that

custoners will view the goods as related in the sense that they
wi |l assunme that they emanate fromor are associated with a
conmon source. See, e.g., Ceneral Electric Co. v. G aham

Magnetics Inc., 197 USPQ 690, 694 (TTAB 1977) and Harvey Hubbel
Inc. v. Tokyo Seimtsu Co., Ltd., 188 USPQ 517, 520 (TTAB 1975).

16
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However, as to applicant's "indoor door restraints,”
including its top door |atches, and opposer's "non-netal solid

doors,” we find that such goods, in light of their intrinsic
nat ure, woul d be considered closely related products by
consuners. To state the obvious, even if not sold in near
proximty to indoor doors, applicant's indoor door restraints are
specifically designed for use in connection with such doors,
i ncl udi ng those nmanufactured and sold by opposer. Purchasers and
prospective custoners for the parties' goods who are famliar
with the mark "SAFE' N SOUND' for opposer's non-netal solid doors
coul d reasonably assune, upon encountering the virtually
identical mark "SAFE & SOUND' for applicant's interior door
restraints, that the latter goods are specially nmade or sponsored
by opposer for use in connection with its products.EI

Finally, we note the conclusory opinion of one of
opposer's witnesses that its "SAFE N SOUND' mark is "has becone
famous in the industry and is widely associated w th" opposer and

its interior doors. (Miurray dec. at 710.) As our principal

reviewi ng court in Kenner Parker Toys Inc. v. Rose Art Industries

*Inthis regard, there is sinply nothing in the record to show that

buyers of the respective goods would not generally include ordinary,
reasonably prudent consuners. Mreover, even if custonmers for the
parties' goods could be viewed as know edgeabl e and di scri m nating
consuners when it cones to selecting interior doors and indoor door
restraints, such sophistication and care on the part of buyers "does
not necessarily preclude their m staking one trademark for another" or
establish that they otherwise are entirely inmune fromconfusion as to
source or sponsorship. Wncharger Corp. v. Rinco, Inc., 297 F.2d 261,
132 USPQ 289, 292 (CCPA 1962). See also In re Deconmbe, 9 USPQRd 1812,
1814-15 (TTAB 1988); and In re Pellerin MInor Corp., 221 USPQ 558,
560 (TTAB 1983).
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Inc., 963 F.2d 350, 22 USPQ2d 1453, 1456 (Fed. G r. 1992), cert.
denied, 113 S.Ct. 181 (1992), has pointed out:
The fifth duPont factor, fane of the

prior mark, plays a domnant role in cases

featuring a famous or strong mark. Famous or

strong marks enjoy a wide latitude of I|egal

protection.

That the "fame of the prior mark, when present, plays a

"dom nant' role in the process of bal ancing the du Pont factors”
was recently reaffirmed by such court in Recot Inc. v. MC.
Becton, 214 F.3d 1322, 54 USPQd 1894, 1897 (Fed. Cir. 2000).

In the present case, however, we find that opposer has
failed to establish that its "SAFE'N SOUND' nmark is indeed fanous
for its non-netal solid doors. Wile opposer has shown, through
M. Mirray's testinony, that it has been selling door-related
products for nore than 40 years and that it is one of the |argest
door manufacturers in the world, continuous use of its "SAFE N
SOUND' mark did not conmence until Novenber 1992 in connection
with the marketing and sale of non-netal solid doors. Mbore
significantly, as pointed out earlier, opposer has failed to
indicate clearly the extent of such use of its mark in comerce
with the United States. Although it seens fair to assune, in
| i ght of opposer's having expended, since 1993, an average of
over $400,000 a year on advertising and pronoting its "SAFE N
SOUND" mark throughout the United States, for a total expenditure
of over $2.8 million, that opposer must have had at |east sone
sales in the United States in order to justify such expenditures,

the record sinply does not provide any indication as to the size

of the marketplace as a whole for interior doors. W therefore
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have no way of knowi ng whether, as a result of opposer's sales
and advertising in the United States, as well as its policing
activities in this country, the "SAFE' N SOUND' nmark is regarded
here as a fanous mark by consumers, so that they would be likely
to reasonably believe, upon encountering use of the mark "SAFE &
SOUND" in connection with anti-scald devices for showers, cabinet
and drawer restraints, and interior gates, that such diverse
safety products for children and infirmindividuals emanate from
or are affiliated with the sanme source as opposer's non-netal
solid doors.

Decision: The opposition is sustained as to the
"indoor door restraints” in International Cass 20 of the

i nvol ved application, but is otherw se dism ssed.
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